
MINUTES OF THE KENT COUNTY LEVY COURT
 
REGULAR BUSINESS :lVIEETING
 

KENT COUNTY ADMINISTRATIVE COMPLEX
 
555 BAY ROAD, DOVER, DE
 

LEVY COURT CHAMBER, ROOM 203
 
Tuesday, February 16, 2010
 

COMBINED BUSINESS AND COMMITTEE MEETINGS AGENDA
 

7:00 P.M. BUSINESS MEETING 

Call to Order 

The Regular Business meeting of the Kent County Levy Court was called to order 
at 7:00 P.M. by President Banta. 

Invocation & Pledge of Allegiance 

The Invocation was led by Mr. Angel and the Pledge of Allegiance was led by 
Mr. Brode. 

Moment of Silence for our Troops 

A moment of silence was observed for our Troops led by Mr. Sweeney. 

Roll Call and Determination of Quorum 

Allan F. Angel Vice President 
P. Brooks Banta President 
Harold K. Brode Commissioner 
Eric L. Buckson Commissioner - Absent 
Brad S. Eaby Commissioner - Absent 
Richard E. Ennis Commissioner - Absent 
George W. Sweeney, Sr. Commissioner 
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M-23-10 

M-24-10 

M-25-10 

There are four (4) Commissioners present, three (3) absent (Buckson, Eaby, 
Ennis). There is a quorum. 

Mr. Eaby arrived at 7:11 P.M. 
Mr. Buckson arrived at 7:13 P.M. 

AdditionslDeletions to Agenda 

None 

Adoption of the Agenda 

Motion was made by Mr. Brode, seconded by Mr. Angel and carried by Roll Call 
vote 4 yeas, 3 absent (Buckson, Eaby, Ennis) to adopt the Agenda as presented. 

Consent Agenda 10-03 
Items on the agenda were discussed in committee. They are considered 
routine and non-controversial and will be acted upon by a single roll call vote 
of the Levy Court. There will be no separate discussion of these items unless 
a Commissioner so requests, in which event the item shall be removed from 
the Consent Agenda and considered separately. 
Item from February 2, 2010 Committee Meetings 
•	 CDBG FY2010 Applications: 

o	 Resolution 3067 - CDBG FY2010 Application: Authorize to 
Submit 

o	 Resolution 3068 - CDBG FY2010 Application: Administrative 
Match 

o	 Resolution 3069 - CDBG FY2010 Application: Fair Housing 
•	 Memorandum ofDnderstanding (MOD) with the City ofDover re:
 

AeroPark Site Planning and Building Construction processes
 
•	 Hartly Sewer Area Project Change Order Nos. I & 2 

Motion was made by Mr. Sweeney, seconded by Mr. Brode and carried by Roll 
Call vote 4 yeas, three absent (Buckson, Eaby, Ennis) to approve Consent Agenda 
10-03 as presented. 

Approval of Special Business Meeting Minutes of Tuesday, January 19,2010 

Motion was made by Mr. Brode, seconded by Mr. Angel and carried by Roll Call 
vote 4 yeas, three absent (Buckson, Eaby, Ennis) to approve the Special Business 
Meeting Minutes of Tuesday, January 19,2010. 
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Approval of Regular Business Meeting Minutes of Tuesday, January 26, 
2010 

M-26-10	 Motion was made by Mr. Angel, seconded by Mr. Sweeney and carried by Roll 
Call vote 4 yeas, three absent (Buckson, Eaby, Ennis) to approve the Regular 
Business Meeting Minutes of Tuesday, January 26,2010. 

President Banta received a call from Commissioner Ennis just before tonight's 
meeting and said he had another issue come up today and would not be able to 
come out tonight. Maybe in another two weeks he will be back. He has been out 
for about five to seven weeks but is doing better. 

Commissioner Eaby is in route and should be here any minute and Commissioner 
Buckson is in the building. 

PRESENTATIONS 

1.	 Resolution 3070, Resolution adopting the Kent County All Hazard 
Mitigation Plan 

Ms. Tanaka read the Resolution into the minutes. Like all other states, DE is 
vulnerable to natural and technological disasters including terrorism and weapons 
of mass destruction which in the past have or could cause extensive loss of life 
and property and severe disruption to essential human services. The Stafford Act 
was recently amended by the Disaster Mitigation Act of 2000 Section 322 
(DMKA2K) (P.L. 106-390) and provides new and revitalized approaches to 
mitigation planning and emphasizes the need for state, local and tribal entities to 
closely coordinate mitigation planning and implementation efforts. During the 
warmer months, tourist who visit the state's 90 miles of coastline, may fully 
understand the potential for hazards associated with coastal weather-related 
disruptive events. In the past ten years disasters have caused the loss of lives, 
personal injuries and more than $49 million (in today's dollars) in property 
damage and billions of dollars worth of residential, commercial, and coastal 
property in DE are at risk from hurricanes and weather-related damages. 
Compliance with the new mitigation plan requirements will position the State of 
Delaware to receive pre and post disaster mitigation funding. Kent County does 
hereby adopt the "Kent County All Hazard Mitigation Pan". 

M-27-10	 Motion was made by Mr. Brode, seconded by Mr. Angel to approve Resolution 
3070; carried by Roll Call vote 4 yeas, three absent (Buckson, Eaby, Ennis). 

INTRODUCTIONS 

None 

Pres. Banta asked Mr. Brode to take the Introduction under New Business for Mr. 
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Buckson before moving into Old Business. Mr. Buckson is on his way. 

NEW BUSINESS 

Mr. Buckson: 
1.	 Introduction of Ordinance LClO-04, An Ordinance to amend the 

Comprehensive Plan Map Designation and the Official Zoning Map of 
Kent County, Delaware pursuant to the provisions of Kent County Code, 
Vol. II, Chapter 205 Zoning, Article III, Section 205-8 and Section 205-9, 
and Article XXVIII (changes and amendments) effective December 01, 
2000, as amended (ref: Z-1O-01, Young, Malmberg & Howard ­
Constantine Malmberg, III) for public hearing on March 23, 2010 7: 15 
PM 

Mr. Brode read the Introduction into the minutes for Public Hearing on March 23, 
2010 at 7:15 P.M. 

Pres. Banta then asked someone to make a motion for the Executive Session 
under Other Business. 

OTHER BUSINESS 

1.	 Vote to go into Executive Session immediately following the Meeting for 
preliminary discussion on site acquisition for a publicly funded capital 
improvement; legal strategy session regarding collective bargaining or 
pending or potential litigation; and personnel matters pursuant to 29 
Del.C. 10004(b)(2), (4), and (9) 

M-28-10	 Mr. Angel moved to go into Executive Session immediately following the 
Meeting for preliminary discussion on site acquisition for a publicly funded 
capital improvement; legal strategy session regarding collective bargaining or 
pending or potential litigation; and personnel matters pursuant to 29 Del.C. 
10004(b)(2), (4), and (9); seconded by Mr. Sweeney; carried by Roll Call vote 6 
yeas, one absent (Ennis). 

Immediately after Committee, said Pres. Banta, we will move into Executive 
Session and will not return. 

Pres. Banta then turned things over to Mr. Townsend to prepare for Old Business, 
CS-08-18, Farmington. 

OLD BUSINESS 

Mr. Buckson: 

1.	 Reconsideration of conditions placed upon approval of Application: CS­
08-18 Farmington Hot Mix Production Facility; Owners/Applicants: 
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Stafford Properties, L.L.C.; Engineer: Becker Morgan Group, Inc.; 
Present Use: Agricultural; Proposed Use: Industrial - Hot Mix 
Production Facility; Area and Location: 22.61 acres ± located on the 
westerly side of U.S. Route 13, approximately 144 feet north of County 
Road 62, south of Farmington; Kent County Property Identification 
Number: MN-00-193.00-01-48.00/000 

Mr. Townsend stated he would be happy to answer any questions regarding the 
process but first would make some introductory comments. It is his 
understanding there is a desire of some Commissioners to re-consider their vote 
on this application. He has advised Levy Court that in the event a motion to re­
consider is passed the result of that motion would be to undue the last action that 
was taken on that application which was to approve the amended application. By 
undoing that approval the question that was presented at that time, the question on 
the floor, in accordance with Mason's Rules comes back to the floor. At that 
point it would be appropriate for Levy Court to take additional steps if they so 
desire. As far as the process is concerned, a motion to re-consider which passes 
brings back the original motion as amended, to the floor, and at that point 
additional action would be appropriate. 

Mr. Angel asked for a quick synopsis of the letter received just this afternoon. 

We did receive a letter today from Mr. Malkiewicz, who is here, indicating that it 
was his belief that a motion to re-consider this application would be subject to the 
same restrictions that a re-zoning application would be subject to, explained Mr. 
Townsend. It would be inappropriate to proceed in this fashion with respect to 
this site plan approval. I think therein lies the question, what are we doing; what 
have we done with respect to this application; what process is before Levy Court? 
I believe the answer is it is not a zoning ordinance amendment - it is a 
conditional use site plan approval which is not adopted by ordinance, but rather a 
simple motion. It does not involve, and this is important, are-zoning of the 
property. It is my opinion, in accordance with the rules that have been adopted by 
Levy Court, Mason's Rules govern the situation and a motion to re-consider is 
not appropriate. 

So, basically, what I am hearing, said Mr. Angel, this is not a re-zoning, this is 
still a conditional use. 

Yes sir, answered, Mr. Townsend. 

On October 27, 2009, stated Mr. Eaby, the Levy Court voted to approve 
Conditional Use Application CS-08-18 with numerous conditions. I did not 
intend to limit nighttime hours when I made my motion to amend Commissioner 
Buckson's motion on October 27, '09. The reason I did not intend to limit 
nighttime hours was due to the fact the Applicant had submitted evidence in the 
form of a noise study that demonstrated that the facility would not violate 
applicable noise levels through the plant operation. No sufficient evidence was 
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submitted to rebut the noise level study. Therefore, pursuant to Chapter 41 of 
M-29-10	 Mason's Manual ofLegislative procedure I do hereby move to re-consider the 

Levy Court's October 27,2009 motion to approve Conditional Use Application 
CS-08-18 in order to re-visit three of the thirty-three conditions ofapproval 
granted by the Levy Court that evening. That is my motion, to re-consider; 
seconded by Mr. Brode. 

Mr. Buckson asked to verify. He believes the point of the letter from Mr. 
Malkiewicz was not only questioning the legalities but also whether or not there 
was enough in it to stand firm on what we are always concerned with which is are 
we going to get sued; are we cutting and running or not is what he is asking. My 
point is simple; it is a relevant piece of information; speaks directly to why we are 
here tonight. We are very concerned about the legalities of denying hours. Has 
every Commissioner had an opportunity to review the merits ofthat letter outside 
ofwhat was expressed which was this issuance of are we changing something or 
whatever. I would venture to say that ifthe lawyer had an opportunity to speak 
after Mr. Townsend he would have some information that might cause us to think 
in another direction. That letter is relevant; speaks directly to what we are 
considering. Have all Commissioners had opportunity to review it and ifnot, I 
request a break in order for them to review it. I am asking each one of you, 
Gentlemen. If no one answers, then OK, we are moving forward. 

Mr. Angel stated they just had the attorney, Mr. Townsend, give a synopsis of 
what the letter stated. 

I heard the synopsis said Mr. Buckson. 

Mr. Angel said he was going on, based on our lawyer's terminology, what we are 
here to vote on. 

Mr. Banta said he was here earlier when the letter came and he had a chance to 
read it. He understands what he has indicated. 

Mr. Buckson believes they have had plenty of discussions about this; we have 
talked in other sessions; we have discussed it over and over; I would quickly 
summize by saying, as I have stated before, I whole heartily do not support this 
motion and I absolutely believe that the County is absolutely on firm ground to 
defend it's decision not to allow for night hours. And, more importantly, it heads 
down a dangerous path of setting what I think is a precedent on backing out of 
decisions that aren't as popular, maybe after the fact. That is all I'll say; 
appreciate the time to say that. 

Mr. Angel offered an amendment to Mr. Eaby's motion, that the Hot Mix plant 
also pay the Town of Farmington for the night hour usage so they can help with 
the police, EMS, anything that may not be covered already as help for the 
residents of Farmington. 
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Mr. Eaby said he had not, at this point, addressed any of the specific issues that 
will be amended. I will get to those. This is just a motion to re-consider at this 
time. 

So we have to make that motion and pass it before we can make an amendment, 
asked Mr. Angel? 

That is correct, answered Mr. Townsend. 

Mr. Buckson came back asking them to consider 60 hours verses the original 
consideration of 30. There are many multiples you can do other than a blanket of 
60. There is no book, no research, no science that says 60 is the magic number. 
While I am opposed to any, there is warrant or merit - where does the 60 come 
from and is it creditable to identify 60 as excessive. We are tougher than this; we 
set the tone and right now we are not setting the tone. 

Mr. Brode asked for clarification on the 30 or 60. Mr. Buckson said hours, you 
mean days, correct? 

We have a motion on the floor, says Mr. Banta, for re-consideration and it was 
seconded. He called for Roll Call: 

Mr. Angel- yes, for re-consideration 

Mr. Brode -	 yes 

Mr. Buckson - no 

Mr. Eaby - yes 

Mr. Ennis -	 Absent 

Mr. Sweeney - no 

Mr. Banta -	 yes 

Roll Call reveals 4 yeas, 2 nay (Buckson, Sweeney), 1 absent (Ennis). 

M-30-10	 Mr. Eaby moved to amend the amended motion by striking conditions #1, #15, 
and #31 as stated in Commissioner Buckson's original motion as amended and 
substitute in lieu thereof the following revised conditions #1, 15 and 31: Revised 
Condition #1 - the hours of operation shall be limited to Monday through Friday, 
6 A.M. to 6 P.M. and Saturday, 7 A.M. to 2 P.M and no Sunday hours. There 
will be no work on the following holidays - New Years, Memorial Day, 
Independence Day, Labor Day, Thanksgiving and Christmas. However, hot mix 
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production pick-up and delivery between the hours of 6 P.M. and 6 A.M. Monday 
through Friday for public infrastructure projects shall be pennitted through an 
Administrative pennit following submission of a DelDot contract specifying the 
dates and time that hot mix is required and notification of adjacent property 
owners of that same infonnation. Said pennit shall be developed by the 
department and at a minimum include proposed days and hours of operation as 
well as a point ofcontact to answer any questions or concerns. The hours of 6 
P.M to 6 A.M., Monday through Friday for public infrastructure projects shall be 
limited to sixty nights per year. Furthennore, pick-up and delivery shall utilize 
the north access drive and no vehicles may use the south access drive during the 
night operations. Material delivery shall only be pennitted from 6 A.M. to 6 
P.M., Monday through Friday and the south access drive leading to the material 
storage bins shall be gated to prevent any other after hours deliveries. The 
Applicants shall be required to conduct a post construction operational noise 
analysis within 30 days ofoperation that measures noise emissions during facility 
operation and that evaluates such measurements against the noise limitations set 
forth in the Kent County Code, Chapter 161 and that sets forth implemental 
remedial noise attenuation actions, ifnecessary, to achieve compliance with the 
provisions of Chapter 161 and if the Applicants be required to maintain 
compliance with all provisions of Kent County Code Chapter 161, Noise, and 
specifically the provisions of Section 161-5 Allowable Noise Levels, and that if 
the post construction operational noise analysis reveals any violation of the 
provisions ofKent County Code Chapter 161 that the Applicant be required to 
cease the operation causing the noise violation and to implement noise attenuation 
measures to eliminate all violations and to bring the facility into compliance with 
provisions of Chapter 161 within 90 days of receipt ofthe noise analysis report 
(right to cure). The Applicant shall deliver the noise analysis report to Kent 
County within ten days of its receipt as evidenced by the date ofthe report. This 
condition shall not pre-empt, prohibit or waive Kent County's authority to 
enforce the applicable noise ordinance as set forth in Kent County Code Chapter 
161.; Revised Condition #15 - Implementation of the reclamation plan for the site 
shall commence within 30 days following any expiration or tennination of the 
Conditional Use pennit for the site and the perfonnance of all tenns and 
conditions of the said reclamation plan shall be completed within 180 days of any 
such expiration or tennination of the Conditional Use pennit; Revised Condition 
#31 - The Applicant shall pay an annual fee of $2,500 to the Farmington Fire 
Company on June 30 of each year the plant is in operation and the Applicant shall 
pay an annual fee of twenty (20) cents per ton ofhot mix produced between the 
hours of6 P.M. and 6 A.M. only, payable to the Town ofFannington or the 
Fannington Fire Company at the discretion ofKent County Levy Court on 
December 15 of each year. Thank you. 

Mr. Angel wanted clarification - in the last sentence you said Farmington and/or 
or and - we are doing both ofthem? 

Mr. Eaby said it was two components - first the $2,500 fee that goes to the 
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Farmington Fire Company and in addition to that is the twenty cents per ton for 
hot mix made during evening hours, as an incentive not to operate in the evening, 
and that is payable to either the Town ofFarmington or the Farmington Fire 
Company, at our discretion, Kent County Levy Court, to determine at the time of 
payment. 

Mr. Angel said the amendment he was going to add was to go to the Town of 
Farmington to cover anything that may not be covered for EMS, police, for any 
accidents that maybe the Town would have to cover. I want to make sure they, 
and or any resident, have something for any issue that may not be covered under 
our covenant. 

Our amendment does give the Levy Court the discretion to pay either one, 
depending on four votes, at the time we decide to make that payment, on who to 
pay it to, said Mr. Eaby. 

Mr. Brode said the police department in Farmington is a moot issue because they 
do not have a police department. 

Mr. Angel said he understood that but the State police would come. He wants to 
be sure bases are covered before we go any further so it does not come back 
agam. 

As a point of order, said Mr. Banta, we need a second on this motion made by 
Commissioner Eaby. 

Mr. Brode seconded the motion. 

Mr. Buckson found it ironic this was part of the original motion and now we are 
discussing it. I don't get it. It wasn't good enough before and now it is? We 
have always had a donated fee to Farmington FC as a part of the approval 
process. It was also intended that there would be a contribution to the Town but it 
was decided by the Applicant that it wasn't a good idea. They wanted to stick 
with the Farmington Fire Department because they can defend that because if 
they have a fire the Farmington Fire Department has to come. We have been 
down this road. I am glad we are doing it but I don't get it. I believe the fire 
surcharge is in there. My suggestion is that it be $2,500 at the initial capacity 
with a cap of $1 0,000 once the plant is operating at full capacity which is very 
similar ofwhat we did with the Transfer Station. Ifwe are going to throw out 
amendments that I didn't know about, it is a good idea, I need to help as best I 
can. Start at $2,500; cap at ten grand based on very similar to what the Transfer 
Station did. They did it based on a percentage. As far as the Town goes, I am 
more than in favor ofdonating a portion to the Town if you want to do a separate 
one. The question was at what number. What we are doing is impacting 
Farmington, talking about the fire department. He had a question for Sarah 
because he couldn't remember completely. He believes that at the end or close to 
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the end there was a condition for a fee to be paid to the Fire Department. Correct. 
Are we re-adopting that ordinance and adding to it or what? So we are adding to 
it. The original number was $2,200? $2,500, so we are re-affirming what we 
have already done? We are adding to it which is the twenty cents based on the 
night. OK. Ifwe are speaking directly to that one I would like to see it mirror 
somewhat what we did with the Transfer Station. That would be ifwe don't have 
a consensus to give it to the Town, that we do give it to the Fire Company, but 
remember with the Transfer Station we required an escalation. It was based on 
tonnage but it related to their capacity. 

Mr. Brode asked ifthere wasn't an estimate given on the twenty cents. 

Given to the Town, said Mr. Buckson. This is the first I have heard of it; I 
appreciate you bringing it up but it was brought up in a room I was not in. I do 
not know what the estimate was. I can tell you when we did the Transfer Station 
we tied it to tonnage but I don't think you can talk apples to apples here. It is a 
different animal. The scenario does not work the same. Currently we have 
$2,500 yearly to the Farmington Fire Company, correct? Then we are asking to 
put an additional fee on the night hours - kind of a trade off. The problem ofa 
trade off is it doesn't do anything for the folks being directly impacted by the 
lights. 

Discussion followed on how they reached the twenty cent figure. 

Mr. Eaby had a point ofclarification on condition #I concerning the noise 
attenuation. Basically, there are three parts to that and the last part I want to 
clarify that if the Applicant has a noise analysis that reveals a violation they will 
be required to implement noise attenuation measures but they will not be required 
to immediately cease operations. I used that language and it was supposed to 
have been deleted. They have to cure it but do not have to cease immediately. 

Roll Call on motion: 

Mr. Angel - yes, based on the amendments I was going to offer; it is in there and 
we do have some control 

Mr. Brode - yes, reasons stated 

Mr. Buckson - no 

Mr. Eaby - yes, foregoing conditions are supported by the evidence introduced in 
the record before the Levy Court and the Kent County Regional Planning 
Commission and are consistent with the recommendations of both the 
Kent County Planning Staff and the Kent County Regional Planning 
Commission for approval of this conditional use application and are 
consistent with the sworn testimony 
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Mr. Ennis - absent 

Mr. Sweeney - Our Charter says that as Commissioners we are supposed to be 
protecting the general health, welfare and safety of the residents ofthe 
County. In this case that is what I choose to do and my vote is no. 

Mr. Banta - Based on motion made by Commissioner Eaby; based on fact that 
reconsideration gives additional protection to the residents; noise was one 
of the major factors and we have gotten that down to a specific science 
where their quality of life has been somewhat guaranteed; I feel 
comfortable with what has been presented in regard to their quality of life; 
I received two e-mails from two of the families down there; I wrote a 
response and it does provide the fact that people are entitled to equal 
protection under the law and that includes both sides of this situation. I 
think what we have done as a County is provide protection for those 
residents to the extent that the law provides. Based on that, I vote yes. 

Roll Call reveals 4 yeas, 2 nay (Buckson, Sweeney), I absent (Ennis). 

Four affirmative votes approves the re-consideration placed on the Table by 
Commissioner Eaby with recommendations. 

M-31-10	 Mr. Eaby moved to approve the twice amended motion; seconded by Mr. Angel. 

Mr. Angel - yes 

Mr. Brode - yes 

Mr. Buckson - yes 

Mr. Eaby - yes 

Mr. Ennis - absent 

Mr. Sweeney - no 

Mr. Buckson apologized but he wanted to go back and change his vote to no 

Mr. Banta - yes 

Roll Call reveals 4 yeas, 2 nay (Buckson, Sweeney), I absent (Ennis) 
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INFORMATION ITEMS 

Mr. Petit de Mange briefly informed them the Investment Advisory Committee 
met for the first time today. It was productive; we had a lot of good input from 
members of the committee. We will meet again approximately the first week of 
April following up on some things including looking at the policy we have and 
some other ideas they have put on the table. Encouraged by the meeting. 

PUBLIC COMMENTS 

None 

COMMISSIONERS' COMMENTS 

Mr. Brode said due to the two snow storms we have had I asked Chief Faulkner to 
please send an e-mail to all the Public Safety employees and everyone that was 
involved in that. I think they did a great job. Some were there for the whole 
week; tell them on behalf of us we think they did an outstanding job. 

Mr. Banta concurred with Mr. Brode. We had a number of personnel within this 
building and some outside that worked diligently for 10 or 12 hours getting snow 
off the roof. I think they removed around 25 -26 tons of snow off the roof. After 
a comment from the audience, Mr. Banta corrected himself and said 125 tons. 
That was a tremendous benefit to our roof because it was designed to hold only a 
certain amount ofweight. 

The Kent Book Mobile clearly .shows what a benefit it is to the students 
particularly when one of the libraries is down at this point. Dover school had a 
problem and some of their students and some in CR and Riley Brown used our 
facility. Our Book Mobile went into overtime and several students from these 
schools went into that library and the principals of these schools are 
complimenting Kent County for allowing the Book Mobile to work in that 
capacity. 

Mr. Angel asked to have his name added to the list to get the report from the 
Investment Advisory committee. 
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ADJOURN the Business Meeting and go into Committee Meetings 

M-32-10	 Motion was made by Mr. Angel, seconded by Mr. Sweeney and carried by Roll 
Call vote 6 yeas, 1 absent (Ennis) to adjourn the Business Meeting and go into 
Committee Meetings. 7:54 P.M. 

~~ytJ~ 
Loretta L. Wootten 
Kent County Clerk of the Peace 

29 De1.C. §10004(e)(2). The Agenda items as listed may not be considered in 
sequence. This Agenda is subject to change to include additional items including 
Executive Sessions or the deletion of items including Executive Sessions, which 
arise at the time of the meeting. 




